OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
wzunp Co MANN
p.guu
Bon, Julian Montgomery
State Bighway Engineer
Austin, Texas N
Dear Mr. Montgomery: Opinion No. 0-821

Re; State's right to land onoce

sonstituting highway right-
of-way b is o longer
needed ¢ at purpoge.

On November 8, 1939, you
this department on the following

uested th;HBFQSfiB.ot

1. What is the naturé apd oxte
Statet's right and title Lo tie right gf way for a
former county road, aodoquixed nation as a
state highway?
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disposed of by L) se forn ol an; Eas de-
velopment? ///14;\}\$

3. Can e\S@ate of\3 8, Texas Highway
Department legally kold thg tracts and develop
the ol 8 and alg thefeunder?
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ction with y questions you stated:

4 Prior the oreation of the State Highway
Department in\}91’A, all of the publie roads in
Texag wore laid ouj, duilt, and maintained by the
variohs cbunties,” It has been our experience that
the countieéw infthose days rarely ever obtained
deeds or ‘easepénts to the right of way for such
roads."
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"Now, as highway construction has progresased
through the years since 1917, the Highway Commis-
sion has seen fit to rebuild some of the highways
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which formerly were ocounty roads, on new loca~-
tions, and finds itself in possession of valu-
able o4l lands, which no longer are needed for
highway right of way purposes, !lany of the
tracts are small isolated areas which could not
be utilized by counties as a part of the county
road systen,”

wWe take it from the above quoted partion of your letter
that none of the traots in question were secured by an outright
deed in fee simple from the fee owner to the county or state and
snswar your questions on that assumption, Therefore, the most
that the state could own undesr the ¢ircumstances wouid be an
easenent for kway purposes, lhua, when the road ies closed
and abandoned the right to use and oocupy the land would revert
to the owner free and clear of the easenent and the state would
have no right to retain seme for othsr purposes, us the state
never had right to use such land exocept for highway purposes,
The fee simple title burdened with the sasement rem=ined in the
owner theroof,at the time the easement was oreated, his helirs
and asslgns, Ghis is true whether the sasement was aoguired by
dedication from the owner for roadwuy purposes, acquired by pure-
chese of a2 right of way for roadway purposes, condemned under
the law of eninent domuin for roadway purposes, or established
by presoription,

article 3270, Revised Civil Statutes of 1920, under
Ti{tle 52, "Eminent Doxmain", provides as follows:

nZxcept where otherwise expressly provided
by lew, the right secured or to bde seoured to
any oorporation or other pleintirff in this State,
in the manner provided by this law, shull not be
80 construed as to include the fee simple estute
in lands, either public or private, nor shall the
same be iost by the forfeiture or expiration of
the charter, but shall remain sudbject to an ex-
tension of the charter of the grant of a new
charter without a new condemnation.”

In the case of Calvert et al., vs. Harris County, 46
S,w. (24) 375, decided by the Court of Civil ngzeala at GCalves~-
ton, wherein the deofendants in & condemnation s t by the county
seeking to condemn ocertain of his land for road purposes Gonl=-
tended that he was entitled to the value of the minerals under
the l.nd taken, the court in overruling his contention used the

following language:
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"The settled rule is that in condemnation
proceedings only an easement 1s aoquired and that
au:ld: :asoeent is &all that the law requires to bde
pa oT.

%o £ind in Texas Jurisprudence the following language:

"Under the law of eminent domain a highway
easemont only is eoquired by condemnation; the
fes ramains vested him whose frogorty was ¢on=
demned, Also, the pudliec right 1s but an ease-
ment when the roadway is dedicated dy the owner
or acquired dy purchase or established by pre-
soription,” £) Tex, Jur, p. 628, ses, 98, under
"Highways". &ee also Boone et al, "E Clark et
&1 [] 21‘ 8. W. p. 607. EE. EI'. -l“i-ppd [ Y- ;
Rumbls 01l sand Refining Co. vs, ¥aggoner, 19 S,.W.
’ Cte Ve il.pp. eale} o
2l, vs, Independent Realty Co, by the Sup. .
DIssourl, 70 AsL.Rs+ Do 556 and ennotations there-
unéder,

In onewer to your first question, it is the opinion
of this department that the state only has an easement for road
richt of vay purposes,

For the reasons expressed in our answer to your first
cuestion your second and third questions are answered in the
negative,

If ws are wrong in the assumption that none of the
tracta in question were desfied in foe simple to the count ies or
to the state, then please furnish us with ocopies of such deeds
as you have for our construction and further opinion,

Yery truly yours
ATTORNZY GEMERAL OF TZXAS
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